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THE POSITION OF A TRUSTEE IN BANKRUPTCY WITH 
REFERENCE TO UNFILED OR UNRECORDED 
CHATTEL MORTGAGES AND CONDI- 
TIONAL SALE CONTRACTS 

SINCE the enactment of the first bankruptcy act the courts have 
very frequently been called upon to consider the precise 
position of the trustee in bankruptcy, with reference to his ability 
to raise the question of the invalidity of transfers or liens made or 
created by the bankrupt prior to the proceedings in bankruptcy. 
The phase of this question indicated by the title of this article is 
possibly of more interest than the rest of the general subject, because 
of the changes, or to be more exact, the supposed changes, through 
which the law has passed. And if the law can be considered as 
settled even now, it is only by reason of a comparatively recent 
decision by the United States Supreme Court. 1 

A trustee in bankruptcy occupies a sort of dual position ; in some 
respects he is considered as representing the bankrupt, while in 
others he is regarded as acting for and in the position of the cred- 
itors. In attacking the validity of liens of the nature herein consid- 
ered 2 he is regarded as enforcing the rights of creditors. It is 
therefore important to determine just what rights creditors have. 

Statutes of the various states requiring the filing or recording of 
chattel mortgages, conditional sale contracts, etc., are in their general 
nature similar, but have received widely varying interpretations. 
This variety in the interpretations of these statutes has, of course, 
been due, in part at least, to differences in phraseology ; but even as 
to statutes practically identical, courts of different states have 
adopted different constructions, and in some cases courts of the 
same state, and even the same court, have reached conclusions quite 
inharmonious. 

One feature common to most of these statutes is that liens 
attempted to be created or attempted reservations of title shall be 
fraudulent and void, or presumptively fraudulent, as the case may 
be, as to creditors. It is over the meaning of this word "creditors" 
that most of the differences in construction have arisen. For instance, 

l York Manufacturing Co. v. Cassell, 201 U. S. 344, 26 Sup. Ct. Rep., 481, 50 L. Ed. 
782. 

1 Most of the questions arise out of chattel mortgages and conditional sale con- 
tracts. Since practically the same rules and principles are applicable to both, they will be 
considered herein together, and unless specifically limited, references to chattel mort- 
gages and liens generally may be construed as including conditional sale contracts. 
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in one state it may mean all creditors no matter whether they have 
acquired liens or not, or whether their debts accrued prior or subse- 
quent to the time of the creation of the lien which is attacked, in 
other states only subsequent creditors are meant, and in many states 
only lien creditors. It is with reference particularly to this latter 
class of states, or statutes, that this article will deal, for in the other 
classes of states the question herein considered is not important. 

The practical result of the doctrine that "creditors" in the statute 
requiring filing or recording means lien creditors, is that until some 
creditor has fastened upon the property some sort of lien by attach- 
ment, judgment, or otherwise, no one can attack or question the 
validity of the unfiled or unrecorded lien. In some states it is held 
that what is meant is that the unrecorded lien is never valid as 
against other creditors, that as to them it is void from the first, but 
that the question can be raised only by some creditor who has seized 
the property or acquired some specific lien upon it. In other words, 
that it is a matter going only to the remedy? 

It is apparent that in those states holding the view that such 
attempted liens are void as to all creditors, irrespective of whether 
or not they have acquired a lien upon the property, the trustee is 
in a position to raise the question of their validity.* 

But, leaving out of consideration for the present those states in 
which the distinction is drawn between right and remedy, what is 
the situation in the states adopting the view that "creditors" means 
lien creditors? There being no lien creditors to whose rights the 
trustee has succeeded, the logical answer, unless there is something 
in the law of bankruptcy leading to another conclusion, would be 
that he cannot raise the question. It is this question as to whether 
there is anything in the bankruptcy act or in the nature of a bank- 
ruptcy proceeding leading to another conclusion that has caused 
practically all the confusion and uncertainty in the law on the main 
point herein considered. 

It may serve to clarify matters somewhat to notice first one or 
two decisions under the act of 1867. In Re Collins, 5 a case arising 
under the old law, the lien in question was created by a chattel 
mortgage unfiled as required by New York law. The court held 
that "creditors" under the law of that state meant lien creditors, 
that since there were no such creditors in the case then before it 

3 Skilton v. Codington, 185 N. Y. 80, 77 N. E. 790, 113 Am. St. Rep. 885; In re 
Ducker, 134 Fed. 43, 48, 13 A. B. R., 760; In re Standard Telephone and Elec. L. Co., 
157 Fed. 106, in, 19 A. B. R. 672. 

1 Dudley v. Easton, 104 U. S. 99; Bradley, Alderson & Co. v. McAfee, 149 Fed. 254. 

» 12 Blatchf. 548, Fed. Cas. No. 3007. 
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there was no one who could attack the mortgage, and that the 
assignee 6 succeeded to no better rights than the bankrupt himself 
or his creditors. 

The case of Stewart v. Plait, 1 also under the act of 1867, is con- 
sidered one of the leading cases under the old law. In it the 
Supreme Court considered the validity, as against the assignee in 
bankruptcy, of a chattel mortgage which under New York law, 
according to which the case was decided, was absolutely void as to 
creditors. The court held that the assignee was in no better position 
to attack the lien than was the bankrupt himself. In the course of 
the opinion Mr. Justice Harlan, speaking for the court, at page 
738, said: 

"In Yeatman v. Savings Institution (95 U. S. 764) , we 
held it to be an established rule that, 'except in cases of 
attachments against the property of the bankrupt within a 
prescribed time preceding the commencement of proceed- 
ings in bankruptcy, and except in cases where the disposi- 
tion of property by the bankrupt is declared by law to be 
fraudulent and void, the assignee take's the title subject to 
all equities, liens, or incumbrances, whether created by 
operation of law or by act of the bankrupt, which existed 
against the property in the hands of the bankrupt. Brown 
v. Heathcote, 1 Atk. 160; Mitchell v. Winslow, 2 Story, 
630 ; Gibson v. Warden, 14 Wall. 244 ; Cook v. Ttdlis, 18 
id. 332; Donaldson, Assignee, v. Farwell, 93 U. S. 631; 
Jerome v. McCarter, 94 id. 734. He takes the property in 
the same plight and condition that the bankrupt held it. 
Winsor v. McLellcm, 2 Story, 492.' 

"* * * Although the chattel mortgages, by reason 
of the failure to file them in the proper place, were void as 
against judgment creditors, they were valid and effective 
as between the mortgagors and the mortgagee. * * * 
The assignee took the property subject to such equities, 
liens or encumbrances as would have effected it, had no 
adjudication in bankruptcy been made. While the rights 
of creditors, whose executions preceded the bankruptcy, 
were properly adjudged to be superior to any which passed 
to the assignee by operation of law, the balance of the 
fund, 8 after satisfying those executions, belonged to the 

6 Trustee under the present act. 

7 101 U. S. 73'- 

•The property covered by the mortgages had been sold and the dispute was over the 
distribution of the fund realized from such sale. 
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mortgagee, and not to the assignee for the purposes of his 
trust. 9 * * * As between the mortgagors and the 
mortgagees, the chattel mortgages were and are unimpeach- 
able for fraud, or upon any other ground recognized in the 
bankrupt law." 

Under the bankruptcy act of 1867 it seems to have been consid- 
ered as quite well settled that there was nothing in the act itself 
or in the nature of the proceedings which gave to the assignee 
(or trustee) any better right to question the validity of such liens 
than he acquired from the bankrupt himself or the creditors whom 
he represented. 

In the act of 1898, however, the following provisions, which were 
not in the act of 1867, are found: 

Section 67 a. 

"Claims which for want of record or for other reasons 
would not have been valid liens as against the claims of the 
creditors of the bankrupt, shall not be liens against his 
estate." 

And Section 70 a: 

"The trustee of the estate of a bankrupt * * * shall 

* * * be vested by operation of law with the title of 
the bankrupt, as of the date he was adjudged a bankrupt 

* * * to all * * * (5) property which prior to the 
filing of the petition he could by any means have trans- 
ferred or which might have been levied upon and sold 
under judicial process against him." 

In view of these additions to the bankruptcy act it was quite 
generally supposed that it was the intention of Congress to widen 

* It should be noticed here that the present act has worked a very important change in 
the manner of distribution of funds of the nature considered in Stewart v. Piatt. Sec. 67 f 
has provided that attachments and executions acquired within four months of the date 
of the commencement of the bankruptcy proceedings shall be vacated unless ordered by the 
court to be preserved for the benefit of the estate. Under this provision, in cases similar 
to Stewart v. Piatt, the amount covered by the attachment or execution lien would go to 
the trustee for the benefit of the estate. In re Economical Printing Co., no Fed. 514, 
6 A. B. R. 615; Thompson v. Fairbanks, 196 U. S. 516, 13 A. B. R. 437; First National 
Bank v. Staake, 202 U. S. 141. A different rule applies when the circumstances do not 
bring the case clearly within the statute. In Re Ducker, 133 Fed. 771, affirmed in 134 
Fed. 43, a conditional sale contract was void only as to subsequent creditors without 
notice, and the court ordered the fund to be distributed (1) to the payment of such 
subsequent creditors, with the privilege to the mortgagee, however, of showing that the 
subsequent creditors had notice, and (2) the balance to be paid to the vendor. In 
Kentucky, In which state the Ducker case arose, conditional sale contracts are construed 
as chattel mortgages by the vendee to the vendor. 
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the scope of the powers of the trustee to attack void or voidable 
claims against the estate. 

Shortly after the act of 1898 there arose a doctrine which also 
served to broaden and extend the trustee's powers in this regard. 
Since in those states where only lien creditors could attack claims 
upon the property of the bankrupt claimed to be void for failure to 
file or record, if there were no lien creditors prior to the proceed- 
ings in bankruptcy, the creditor claiming under the defective lien 
was perfectly safe. It was therefore argued that the filing of the 
petition in bankruptcy followed by an adjudication was equivalent 
to an attachment or seizure of the property of the bankrupt under 
judicial process and that consequently the trustee could attack the 
claimed lien. 

In Re Economical Printing Company 10 a contest arose between 
the trustee and the mortgagee of certain chattels owned by the 
bankrupt, over the distribution of a fund realized from the sale of 
the chattels, the trustee claiming the fund on the ground that the 
mortgage was void under the New York law, because it had not 
been filed as required by the statute. The court concluded that 
under the New York statute requiring the filing of chattel mort- 
gages, "creditors" meant lien creditors, and that the proceedings in 
bankruptcy did not have the effect of putting the trustee in any 
better position as to his power to raise the question of the validity 
of the mortgage than the bankrupt himself or the creditors had 
occupied. 11 It was urged upon the court that the bankruptcy pro- 
ceedings were equivalent to and in effect an attachment and seizure 
of the property; the court, however, adhered to the doctrine 
announced in Stewart v. Piatt, and held that "the bankrupt act does 
not vest the trustee with any better right or title to the bankrupt's 
property than belongs to the bankrupt or to his creditors at the 
time when the trustee's title accrues." It appears in this case that 
one creditor had recovered a judgment against the bankrupt some 
time prior to the commencement of the bankruptcy proceedings; 
the order of the court was that the lien of the mortgagee was valid 
as against all but this one creditor, and therefore that there should 
first be paid out of the fund in the hands of the court the amount 
of this judgment, the balance to be paid to the mortgagee. 12 

In Re Sewell,™ District Judge Cochran, speaking for the district 
court for the eastern division of Kentucky, held that the filing of 

M no Fed. 514, 6 A. B. R. 615 (C. C. A., Second Circuit). 

11 See supra, note 3. 

" See supra, note 9. 

»ni Fed. 791, 7 A. B. R. 133. 
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a petition in bankruptcy followed by an adjudication did not have 
the effect of giving the trustee, as the representative of the cred- 
itors, a "hold" upon the property so as to enable him to question 
the validity of a conditional sale contract 14 which by Kentucky law 
was void only as to creditors who had acquired "some hold on the 
property." 15 And in Meyer Bros. Drug Co. v. Pipkin Drug Co. 19 
the Circuit Court of Appeals for the fifth circuit held, in effect, 
without, however, giving the question much consideration, that 
bankruptcy proceedings did not amount to an attachment or seizure 
under legal process. 17 

On the other hand, in Re Pekin Plow Co. 1 * the Circuit Court of 
Appeals for the eighth circuit squarely held that the "institution of 
proceedings in bankruptcy amounts to sequestration and seizure." 
"By such a proceeding," the court said, "the creditors are 'using the 
courts of law and their processes for the collection of their debts.' " 
In this case the court recognizes that the law was otherwise under 
the act of 1867, but said that the change was wrought by the addi- 
tion of the sections of the bankruptcy act above quoted, and that 
even though the proceedings in bankruptcy did not amount to 
sequestration and seizure the question was effectively foreclosed 
by the provisions of Section 67 a. 

In Re Rodgers 1 " the question presented was whether the trustee 
could attack the validity of certain claimed liens, which under the 
state law (Illinois) could be attacked only by attaching or execution 
creditors. The court held that it was competent for the trustee to 
do so. The following extract from the opinion of the court is 
perhaps as fair and concise a statement of this view and the reasons 
therefor as can be found. At page 180 the court said: 

"We are therefore brought to the question whether, under 
the bankruptcy law, the trustee takes solely in the right 
of the bankrupt, or whether he also represents the rights 
which creditors have, and the authority to enforce them; 
whether the petition in bankruptcy is merely the appropria- 
tion by the bankrupt of his property to his creditors, or an 
assertion in behalf of creditors of rights which they had 
independently of the bankrupt, and which he himself could 

14 See supra, note 9. 

15 In re Ducker, 134 Fed. 43, the Circuit of Court of Appeals for the sixth circuit held 
that Judge Cochran had not correctly construed the Kentucky law in this regard. 

" 136 Fed. 396, 14 A. B. R. 477. 

17 See also In re Beede, 126 Fed. 853, 11 A. B. R. 387. 

" 112 Fed. 308, 7 A. B. R. 369- 

" 12s Fed. 169, 11 A. B. R. 79 (C. C. A. Seventh Circuit). 
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not assert. Notwithstanding some loose expressions in the 
decisions upon this subject, we are satisfied, from a careful 
scrutiny of the act, that the filing of the petition is some- 
thing more than the dedication by the bankrupt of his prop- 
erty to the payment of his debts; that the trustee is not 
only invested with the title of the property, but since, after 
the filing of the petition, the creditors are powerless to 
pursue and enforce their rights, the trustee is vested with 
their rights of action with reference to all property of the 
bankrupt transferred by him or encumbered by him in fraud 
of his creditors, and may assail, in behalf of the creditors, 
all such transfers and incumbrances to the same extent that 
creditors could have done had no petition been filed. The 
riling of the petition, followed by seizure and by adjudica- 
tion in bankruptcy, is a seizure of the property by the law 
for the benefit of creditors, and an appropriation of it to 
the payment of the debts of the bankrupt. It is a seizure 
of the property by legal processj equal in rank to and of 
the same force and effect as by execution or attachment." 

This view was also adopted by the Circuit Court of Appeals for 
the fourth circuit in Chesapeake Shoe Co. v. Seldner; 20 by the court 
for the sixth circuit in Re Ducker 21 overruling In re Sewell 22 and 
in Re First National Bank; 23 and by the court for the eighth circuit 
in Re Pekin Plow Co. 21 

This doctrine was not without at least apparent support in the 
Supreme Court. In Bank v. Sherman, 26 a case under the old law, 
the court used the following language: 

"The filing of the petition (of bankruptcy) was a caveat 
to all the world. It was in effect an attachment and 
injunction." 

While in Mueller v. Nugent, 2 * decided under the present law, the 
court, at page 14, said : 

"It is as true of the present law as it was of that of 1867, 
that the filing of the petition is a caveat to all the world, and 
in effect an attachment and injunction. Bank v. Sherman, 
101 U. S. 403." 

20 122 Fed. 593, 10 A. B. R. 466. 

21 134 Fed. 43, 13 A. B. R. 760. 
a Supra. 

28 135 Fed. 62, 14 A. B. R. 180. 
» 112 Fed. 308, 7 A. B. R. 369. 
25 101 U. S. 403- 
28 184 U. S. 1. 
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In view of these expressions of the Supreme Court and the above 
cited cases from the Circuit Courts of Appeals for the fourth, sixth, 
seventh and eighth circuits, it was quite generally supposed by the 
profession that a trustee in bankruptcy was in a position to question 
the validity of unfiled chattel mortgages, conditional sale contracts, 
etc., even though there were no lien creditors. In an article entitled 
"The Position of a Trustee in Bankruptcy with Reference to Invalid 
Transfers or Liens," written by Ellicott D. Curtis, and published 
in 5 Colwm. L. Rev. 584 (1905), the writer goes into this point 
quite at length, cites most of the cases, and concludes, it seems, that 
the proper rule is that the filing of a petition or an adjudication in 
bankruptcy is equivalent to attachment or seizure under legal 
process. 

It is evident then that when the Supreme Court, in York Man- 
ufacturing Co. v. Cassell, squarely repudiated the seemingly estab- 
lished rule a decision of far reaching effect, upon this phase of the 
law of bankruptcy, was made. In that case the Circuit Court of. 
Appeals for the sixth circuit, from which court the case was appealed 
to the Supreme Court, had held that the trustee, representing only 
general creditors, was entitled to certain property as against the 
vendor in a conditional sale contract unfiled as required by Ohio 
law, on the ground that the bankruptcy proceedings were equivalent 
to attachment or judgment, the Ohio law being that chattel mort- 
gages and conditional sale contracts could be attacked for failure to 
file the same only by attaching or execution creditors. 27 On appeal 
to the Supreme Court the lower court was reversed, the court holding 
that the Court of Appeals had erred in ascribing to bankruptcy pro- 
ceedings the effect above stated. Mr. Justice Peckham, who 
delivered the opinion, at page 350, said : 

"The question is simply whether the York Mfg. Co. has 
a right under its conditional sale of the machinery to the 
bankrupt corporation to take the machinery out of the prem- 
ises where it was placed as against all except judgment, or 
other creditors, by some specific lien. There are no judg- 
ment creditors in the case, and no attachment has been 
levied, and the question is simply whether the adjudication 
in bankruptcy is equivalent to a judgment or an attach- 
ment on the property, such as to prevent the York Mfg. Co. 
from asserting its right to remove the machinery by virtue 
of reservation of the title contained in its contract." 

-' 135 Fed. 52. 
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After considering the point and finding that under the Ohio 
statute "creditors" means lien creditors, he continued :- 

"We come, then, to the question whether an adjudication 
in bankruptcy was equivalent to a judgment, attachment, 
or other specific lien upon the machinery. * * * We 
are of opinion that it did not operate as a lien upon the 
machinery, as against the York Mfg. Co., the vendor there- 
of. Under the provisions of the bankrupt act, the trustee 
in bankruptcy is vested with no better right or title to the 
bankrupt's property than belongs to the bankrupt at the 
time when the trustee's title accrued." 

It would seem that this decision of the Supreme Court has settled 
once for all this much mooted question. In the footnote will be 
found reference to a number of cases decided by courts formerly 
holding to the other view, from which it appears that the point has 
finally been determined. 28 

What is the situation in states like New York, where the courts 
have drawn the distinction above referred to between right and 
remedy? If it is true, as some of the cases have indicated, that the 
attempted liens are void as to all creditors from their very inception, 
it would seem on principle that the situation is expressly covered 
by Sections 67 a and 70 a ; for if the liens are void as to creditors, 
even though only lien creditors are entitled to assert their rights, 
it would seem to clearly follow that they are not "valid liens as 
against the claims of creditors of the bankrupt." But it is unneces- 
sary to depend solely upon principle in answering this question, 
for the Circuit Court of Appeals for the second circuit, in Re Gerst- 
mmu, iS> has passed upon the point. In that case certain instruments 
intended' to operate as chattel mortgages were executed but never 
filed as required by the New York lien law ; the court held therefore 
that they were fraudulent in law and "absolutely void as against 
creditors of the mortgagor." * The court, after reviewing the case 
of Skilton v. Codington?" and acknowledging that by that case the 
New York court had shown that they had been in error in the 

M E. Eppstein & Co. v. Wilson (C. C. A., Fifth Circuit), 149 Fed. 197; In re Blake 
(C. C. A., Eighth Circuit), 150 Fed. 279; In re Great Western Mfg. Co. (C. C. A. 
Eighth Circuit), 152 Fed. 123; In re Youngstrom (C. C. A., Eighth Circuit), 153 Fed. 
98; In re E. M. Newton & Co. (C. C. A., Eighth Circuit), 153 Fed. 841; In re Pierce 
(C. C. A., Eighth Circuit), 157 Fed. 755; Davis v. Crompton (C. C. A, Third Circuit), 
158 Fed. 735; Mishawaka Woolen Mfg. Co. v. Smith (D. C. Wis.), 158 Fed. 885; In Re 
Grainger (C. C. A„ Ninth Circuit), 160 Fed. 69; Pridmore v. Puffer (C. C. A., Fourth 
Circuit), 163 Fed. 496; In re Doran (C. C. A., Sixth Circuit), 154 Fed. 467. 

» :57 Fed. 549. 

80 Supra, note 3. 
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Economical Printing Co. case in holding that unfiled chattel mort- 
gages were valid as against general creditors of the mortgagor, in 
the course of its opinion, at page 551, said: 

"Regarding the mortgage as void, though not subject to 
attack, because there were no judgments against the bank- 
rupts at the time of the adjudication, the question is whether 
the trustee is in a position to attack it. We think he is. 
* * * These provisions of the bankruptcy act [Sees. 67a 
and 70 a (5)] in our judgment fully authorize the trustee, 
on behalf of the creditors, to attack the chattel mort- 
gages, etc." 

It is perhaps needless to say that in all cases in which the lien is 
attacked on the ground of fraud, other principles and rules may apply. 
Fraud in this sense may assume various forms. Among the various 
guises in which it is encountered, probably the most common is the 
giving to the mortgagor in possession the right to sell in the usual 
course of business. 81 Another is an agreement between the mort- 
gagee and mortgagor to withhold the instrument from record. 32 
Regular conditional sale contracts must be distinguished from 
fraudulent and void attempts to reserve title to the vendor. 33 

There has been, and probably will be, considerable criticism of 
the conclusion reached in the York Mfg. Co. case, on the ground 
that it produces inequality in distribution of the bankrupt's estate, 
when the primary object sought to be attained by the bankruptcy 
act was equality among all creditors and the discouragement of 
illegal and improper preferences and liens. The subject would seem 
to be a fit matter for the consideration of Congress. 

Ralph W. Aigler. 

University of Michigan. 

31 In re Standard Tel. & Elec. L. Co., 157 Fed. 106, 19 A. B. R. 672, is illustrative 
of this point. See also Security Warehousing Co. v. Hand, 206 U. S. 415, 27 Sup. Ct. 
Rep. 720, 50 L. Ed. 1 1 17, 19 A. B. R. 672. The federal courts, In determining the 
effect of such powers of sale will follow the decisions of the state courts. 

** See In re Hunt, 139 Fed. 283; In re Doran, 154 Fed. 467. 

"In re Garcewich, 115 Fed. 87; In re Carpenter, 125 Fed. 831; Pontiac Buggy Co. 
v. Skinner, 158 Fed. 858. 



